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No. 10607 
IN THE 


United States Circuit Court of Appeals 


BOK THE NIN@E CIRCUIT 


LESTER ARTHUR CORSON, 
Appellant, 


US. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF JURISDICTION. 


A. 

Jurisdiction is conferred in this case by Title 28, Section 
225 (Judicial Code, Section 128, amended), Subdivision 6, 
Title 3, Public Law 507, 77th Congress, Chapter 199, 2nd 
Session. 


, 


Wie statntes mivolved are Public Law 507. 77th Con- 
gress, Title 3, reading as follows: 


Wiavce [1i—PrRicrities Powers 


See, 301. Subeection (a) of .seetian 2 of te Act 
of June 28, 1940 (54 Stat. 676), entitled “An Act to 
expedite national defense, and for other purposes.” as 
amended by the Act of May 31. 1941 (Public Law 
Numbered 8&9, Seventy-seventh Congress). is hereby 
amended to read as follows: 


= 


“Sec. 2. (a) (1) That whenever deemed by the 
President of the United States to be in the best inter- 
ests of the national defense during the national emer- 
vency declared by the President on September 8, 1939, 
to exist, the Secretary of the Navy is hereby author- 
ized to negotiate contracts for the acquisition, con- 
struction, repair, or alteration of complete naval ves- 
sels or aircraft, or any portion thereof, including 
plans, spare parts, and equipment therefor, that have 
been or may be authorized. and also for machine tools 
and other similar equipment. with or without adver- 
tising or competitive bidding upon determination that 
the price is fair and reasonable. Deliveries of mate- 
rial under all orders placed pursuant to the authority 
of this paragraph and all other naval contracts of 
orders and deliveries of material under all Army con- 
tracts or orders shall, in the discretion of the Presi- 
dent, take priority over all deliveries for private ac- 
count or for export: Promded, That the Secretary of 
the Navy shall report every three months to the Con- 
gress the contracts entered into under the authority 
of this paragraph: Provided further, That contracts 
negotiated pursuant to the provisions of this para- 
graph shall not be deemed to be contracts for the pur- 
chase of such materials, supplies, articles, or equip- 
ment as may usually be bought in the open market 
within the meaning of section 9 of the Act entitled 
‘An Act to provide conditions for the purchase of 
supplies and the making of contracts by the United 
States, and for other purposes,’ approved June 30, 
L536 (49 Stat. 2036; U.S. Cy supp. V, the @) bees 
35-45): Provided further, That nothing herein con- 
tained shall relieve a bidder or contractor of the obli- 
vation to furnish the bonds under the requirements 
of the Act of August 24, 1935 (49 Stat. 793: 40 
U.S. C. 270 (a) to (d)): Promded further, That the 


_— 


cost-plus-a-percentage-of-cost system of contracting 
shall not be used under the authority granted by this 
paragraph to negotiate contracts; but this proviso 
shall not be construed to prohibit the use of the cost- 
plus-a-fixed-fee form of contract when such use is 
deemed necessary by the Secretary of the Navy: And 
provided further, That the fixed fee to be paid the 
contractor as a result of any contract entered into 
under the authority of this paragraph, or any War 
Department contract entered into in the form of cost- 
plus-a-fixed-fee, shall not exceed 7 per centum of the 
estimated cost of the contract (exclusive of the fee 
as determined by the Secretary of the Navy or the 
Secretary of War, as the case may be). 


“(2) Deliveries of material to which priority may 
be assigned pursuant to paragraph (1) shall include, 
in addition to deliveries of material under contracts 
or orders of the Army or Navy, deliveries of material 
under— 


“(A) Contracts or orders for the government 
of any country whose defense the President 
deems vital to the defense of the United States 
tinder the terms of the Act of Nlarch 11, 194]. 
entitled ‘An Act to promote the defense of the 
United States’; 


“(B) Contracts or orders which the President 
shall deem necessary or appropriate to promote 
the defense of the United States; 


“(C) Subcontracts or suborders which the 
President shall deem necessary or appropriate to 
the fulfillment of any contract or order as speci- 
fréd in this subséctidn (a). 


Deliveries under any contract or order specthed in this 
subsection (a) may bé assigned priority over déliy- 


= 


eries under any other contract or order; and the Presi- 
dent may require acceptance of and performance un- 
der such contracts or orders in preference to other 
contracts or orders for the purpose of assuring such 
priority. Whenever the President is satisfhed that the 
fulfillment of requirements for the defense of the 
United States will result in a shortage in the supply 
of any material or of any facilities for defense or for 
private account or for export, the President may allo- 
cate such material or facilities in such manner, upon 
such conditions and to such extent as he shall deem 
necessary or appropriate in the public interest and to 
promote the national defense. 


(3) The President shall be entitled to obtain such 
information from, require such reports and the keep- 
ing of such records by, make such inspection of the 
books, records, and other writings, premises or prop- 
erty of, any person (which, for the purpose of this 
subsection (a), shall include any individual, partner- 
ship, association, business trust, corporation, or any 
organized group of persons, whether incorporated or 
not), and make such investigations, as may be neces- 
sary Or appropriate, 1n his discretion, to the enforce- 
ment or administration of the provisions of this sub- 
séction (a): 


“(4) For the purpose of obtaining any informa- 
tion, verifying any report required, or making any 
investigation pursuant to paragraph (3), the Presi- 
dent may administer oaths and affirmations, and may 
require by subpena or otherwise the attendance and 
testimony of witnesses and the production of any 
books or records or any other documentary or physi- 
cal evidence which may be relevant to the inquiry. 
Such attendance and testimony of witnesses and the 
production of such books, records, or other docu- 


= 


mentary or physical evidence may be required at any 
designated place from any State, Territory, or other 
place subject to the jurisdiction of the United States: 
Provided, That the production of a person’s books, 
records, or other documentary evidence shall not be 
required at any place other than the place where such 
person resides or transacts business, if, prior to the 
return date specified in the subpena issued with re- 
spect thereto, such person furnishes the President with 
a true copy of such books, records, or other docu- 
mentary evidence (certified by such person under oath 
to be a true and correct copy) or enters into a stipu- 
lation with the President as to the information con- 
tained in such books, records, or other documentary 
evidence. Witnesses shall be paid the same fees and 
mileage that are paid witnesses in the courts of the 
United States. No person shall be excused from at- 
tending and testifying or from producing any books, 
records, or other documentary evidence or certified 
copies thereof or physical evidence in obedience to any 
such subpena, or in any action or proceeding which 
may be instituted under this subsection (a), on the 
ground that the testimony or evidence, documentary 
or otherwise, required of him may tend to incriminate 
him or subject him to a penalty or forfeiture; but no 
individual shall be subject to prosecution and punish- 
ment or to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which 
he is compelled to testify or produce evidence, docu- 
mentary or otherwise, after having claimed his privi- 
lege against self-incrimination, except that any such 
individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in 
so testifying. The President shall not publish or dis- 
close any information obtatned under this paragraph 
which the President deems confidential or with refer- 


— 


ence to which a request for confidential treatment 1s 
made by the person furnishing such information, un- 
less the President determines that the withholding 
thereof is contrary to the interest of the national de- 
fense and security; and anyone violating this provi- 
sion shall be guilty of a felony and upon conviction 
thereot shall be fined not exceeding $1,000, or be im- 
prisoned not exceeding two years, or both. 


"(5) Any person who willfully performs any act 
prohibited, or willfully fails to perform any act re- 
quired by, any provision of this subsection (a) or any 
rule, regulation, or order thereunder, whether hereto- 
fore or hereafter issued, shall be guilty of a misde- 
meanor, and shall. upon conviction, be fined not more 
than $10,000 or imprisoned for not more than one 
year, or both. 


“(6) The district courts of the United States and 
the United States courts of any Territory or other 
place subject to the jurisdiction of the United States 
and the courts of the Philippine Islands shall have 
jurisdiction of violations of this subsection (a) or any 
rule. regulation, or order or subpena_ thereundery 
Whether heretofore or hereatter tssued, and of all 
civil actions under this subsection (a) to enforce any 
liability or duty created by. or to enjoin any violation 
of. this subsection (a) or any rule, regulation, order, 
or subpena thereunder whether heretofore or here- 
after issued. Any criminal proceedings on account ot 
any such violation may be brought in any district in 
which any act, failure to acl, or transaction constittt- 
ing the violation occurred. Any such civil action may 
be brought in any such district or in the district in 
which the defendant resides or transacts business. 
Process in such cases, criminal or civil, may be served 
in any district wherein the defendant resides or trans- 


fe 


acts busitiess of wheitever the defendant may be 
found; and subpena for witnesses who are required 
to attend a court in any district in any such case may 
run into any other district. No costs shall be as- 
sessed against the United States in any proceeding 
under this subsection (a). 


(7) No person shall be held liable for damages or 
penalties for any default under any contract or order 
which shall result directly or indirectly from compli- 
ance with this subsection (a) or any rule, regulation, 
or order issued thereunder, notwithstanding that any 
such rule, regulation, or order shall thereafter be de- 
clared by judicial or other competent authority to be 
invalid. 


“(8) The President may exercise any power, au- 
thority, or discretion conferred on him by this sub- 
section (a), through such department, agency, or offi- 
eer of the Government as he may direct and in con- 
formity with any rules or regulations which he may 
prescribe.” 


c. 


Section 1394.8177 of Ration Order 5C referred to in 
pnés.case is as follows: 


““(b) No person shall transfer or assign and no 
person shall accept a transfer or assignment of any 
coupon book or any bulk, inventory or other coupon 
(whether or not such book was issued as a ration or 
ae batt ora ranon book) or orher evidence, except i 
accordance with the provisions of Ration Order No. 


SS Oe oy 
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1D. 


The issues raised by this appeal: 


i. 


a | 


Is an information which merely refers to a statute 
by number and date and to a regulation by number 
sufficient to inform the accused of the nature and 
cattse of the acctisation? Is such an imiormation 
violative of the Sixth Amendment to the Constitu- 


tion of the United States? 


Is a statute which fails to contain any penal provi- 
sion sufficient to constitute a crime against the laws 
of the United States? 


Does the attempt to create a crime by Ration Order 
5C constitute an unconstitutional attempt to create a 


crime by executive order? 


Did the Court err in giving an instruction to the jury 
in this case regarding the acts pernutted or forbid- 


den under the Second War Powers Act? 


Is Ration Order 5C logically or legally proper or 


possible under the Second War Powers Act? 


Does the Second War Powers Act violate the Fifth 
Amendment to the Constitution of the United States 
in that it fails to specify the acts that may constitute 


a crime ? 


Did the trial court err in tailing to direct the verdict 


for insufficiency of the evidence? 


ape 


8. Did the District Court err in failing to quash the 
warrant and disnuss the action for want of probable 
cause and for violation of the provisions of Section 
591, United States Codes, Annotated, and Section 
995 of the Penal Code of California, where regula- 


tions are constantly subject to change? 


le, 


Statutes and cases believed to sustain jurisdiction: 
dite 25, Sec. 225; 
GoeOw Bew v. U. S., 14 U.S. 47, 36 Fed. 340: 
Sowngerey. U. S., 272 U. S. 542, 71 L. Ed. 398. 


Respectfully submitted, 


Morris LAVINE, 
Attorucy for Appellant. 


